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In the District Court of the United States, for the

Western District of Washington, Northern

Division.

IN BANKRUPTCY—No. 9152.

In the Matter of GREEN RIVER LUMBER &
SHINGLE CO., a Corporation, Bankrupt.

JUDGMENT ON REVIEW OF REFEREE'S
ORDER.

The petitions of J. L. McLean, trustee in bank-

ruptcy of Green River Lumber & Shingle Co., a

corporation, bankrupt above named, and the East-

ern Railway & Lumber Co., a corporation, to re-

view the order of the Referee dated May 14, 1929,

came on for hearing in this court on July 8, 1929,

each of said parties appearing by their respective

counsel, and the matter having been argued orally

and submitted on briefs and taken under advise-

ment;

And this Court having duly considered the rec-

ords and findings certified to it by the Referee, and

having rendered and filed its decision herein on

July 15, 1929; now therefore, in conformity with

such decision,

—

IT IS HEREBY ORDERED AND AD-
JUDGED, that the decision of the Referee be, and

the same is hereby in all respects confirmed.

Said decision of the Referee, so confirmed, is in

words and figures as follow.-:
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"The above cause came on to be heard upon the

petition of J. L. McLean, Trustee in Bankruptcy of

the above-named Bankrupt, praying that a Sum-

mary Order be made by the Referee directing the

respondent, Eastern Railway & Lumber Co., a cor-

poration, hereinafter designated as ' Company/ to

return to the Trustee certain items of personal

property alleged to belong to the Bankrupt's estate,

and to have been removed by the said Company

from the Bankrupt's premises subsequent to the

filing of the voluntary Petition in Bankruptcy

herein, to wit

:

1 Washington Flier, 12x17 slack line, more cor-

rectly described as: 1 12x17 Washington Du-

plex Slack Line Yarder No. 3900. [1*]

2 High lead blocks.

1 2 shift carriage.

2 tail blocks.

AND the respondent having filed its Answer on

the merits to the Trustee's petition, and the issues

so joined having been tried, and after hearing the

arguments of the respective counsel and being in

all things fully advised in the premises, this Court

does here now find the facts in their chronological

order to be as follows:

On November 25, 1927, the Company sold to the

bankrupt corporation under a written agreement

between the parties, designated as a conditional

sales contract, one 12x17 Washington Duplex Slack

Line Yarder No. 3900, and under a stipulation in

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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said contract the title to the said Yarder was to re-

main in the Company until the same had been fully

paid for. The consideration of said sale was the

sum of Eighteen Thousand, Five Hundred ($18,-

500) Dollars of which consideration Sixty-five Hun-

dred ($6,500) Dollars was paid contemporaneously

with the execution of said contract, and Twelve Thou-

sand ($12,000) Dollars was to be paid in sixteen (16)

monthly installments of Seven Hundred and Fifty

($750) Dollars each beginning March 1, 1928, and

said deferred payments were evidenced by sixteen

negotiable promissory notes made by the vendor

payable to the order of, and delivered to the vendee.

Delivery of said Yarder was made to the bank-

rupt corporation and possession thereof taken by

said corporation on May 17, 1928, in King County,

Washington, which was the residence of said bank-

rupt corporation, and on said 17th day of May,

1928, the Company caused said conditional sales

contract to be filed with the Auditor of King

County, Washington.

By November 14, 1928, the bankrupt corporation

had reduced the principal notes unpaid to Sixty-

eight Hundred and Ninety-sis and 04/100 ($6,896.-

04) Dollars, but the bankrupt corporation had not

previously paid the installment notes as they lie-

came due, and it had not made any payment to the

Company subsequent to August 1, 1928, and on

November 14, 1928, it was in default in a number

of payments. On said last-mentioned date the

Company u'ave to the bankrupt corporation written

notice of forfeiture of the conditional sales contract



4 Green River Lumber & Shingle Company

for default in certain payments, and demanded the

return of the property, the Company did not, pre-

vious to said notice of forfeiture, give to the bank-

rupt corporation any notice of its intention to claim

a forfeiture, and did not give the said Company

any time, within which to make the overdue pay-

ments.

Coincident with the Declaration of Forfeiture,

the bankrupt corporation had arranged to finance

the payment not merely of the delinquent install-

ments, but of the entire balance due under the con-

tract, but the Company stood upon its forfeiture

and refused to consider payment, and insisted upon

a return of the property.

On November 23, 1928, the said Green River

Lumber & Shingle Company filed its voluntary pe-

tition in bankruptcy upon which petition it was

duly adjudged bankrupt on November 26, 1928,

and thereafter on December 13, 1928, J. L. McLean

was duly appointed and qualified as Trustee of the

bankrupt's estate. [2]

On or about December 3, 1928, the Company then

having knowledge of the pending bankruptcy pro-

ceeding, in reliance upon its conditional sales con-

tract and its declaration of forfeiture, undertook to

remove the Yarder from the bankrupt's premises at

Baldi, Washington, and after several days of oper-

ation, had loaded said Yarder on a sled with the in-

tention of afterwards moving the sled to the rail-

road for further transportation, and had partially

moved the property from the place where it was

originally installed. In the meantime the Trustee
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had been appointed, and upon his objection the

Company suspended its operations to further move

the Yarder; but it appearing that by reason of ad-

verse weather conditions the Yarder in its then

status was in a hazardous state, and threatened

with damage, it was orally agreed between the Com-

pany and the Trustee that on account of the emer-

gency, and in order to safeguard the property, the

Company might continue to move the Yarder to a

sheltered place, but without prejudice to the Trus-

tee's right of possession, and in accordance with

said oral stipulation said Company did remove said

Yarder to Centralia, Washington, and it has ever

since remained in the custody of the Company.

THE COURT FURTHER FINDS that the

Company at no time tendered a return of the un-

paid promissory notes taken by the Company from

the bankrupt corporation in connection with the

sale of the said Yarder, and said notes have been,

and still are retained by the Company.

THE COURT FINDS FURTHER that at the

time the Company began the removal of the said

Yarder from the premises of the bankrupt at Baldi,

it likewise removed two High Lead Blocks, two

Tail Blocks and one Two Shift Carriage, and said

items are now in the Company's possession and con-

trol; that said Company at no time claimed any

right, title or interest in and to said last-mentioned

items; that said removal was made by the Company

at the instance and suggestion of third parties who

claimed to have a righl to possess said items, and

as an accommodation to said third parties.
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The Trustee has contended that by reason of cer-

tain stipulations in said conditional sales contract,

the same is not valid as against the Trustee, but

this Court nevertheless concludes that said condi-

tional sales contract was at all times a valid and

subsisting conditional sales contract as against the

Trustee.

The Court nevertheless further concludes that in

view of the facts and circumstances above set forth,

the Declaration of Forfeiture was not binding upon

the bankrupt and upon the Trustee, and that fur-

thermore the attempted removal of both the Yarder

and other personal property, after the same had

passed into the custody of the Bankruptcy Court on

November 23, 1928, was wrongful.

THE COURT FURTHER FINDS that at a

hearing to settle the order to be made in the prem-

ises, the Trustee reported in open court that he had

a bona fide written Order from a responsible bidder,

of $12,000 cash for the Yarder, free of the lien of

the conditional sales contract, and the Trustee then

proposed that the offer be accepted and that the

$12,000 be held in escrow to await the final judg-

ment of this Court as to the respective interests of

the Trustee and the Company in said Yarder, or in

the $12,000 [3] substituted therefor; counsel for

the Company then stated that he believed his client

would pay $15,000 for the Yarder, whereupon the

Trustee stated that he would consent that a sale

might be made to the Company for that price, and

that the Company need not pay the consideration

until the final judgment of the Court in the pencl-
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ing controversy determining the respective inter-

ests of the 'Trustee and the Company in the Yarder,

and the corresponding just and equitable segrega-

tion of the $15,000, between the Trustee and the

Company.

The entry of the final Order herein was thereupon

adjourned in order to give counsel for the Company
time to consider the matter with his client, but

thereafter the Company announced that it would re-

fuse to enter into any stipulation.

WHEREFORE, it is here now ORDERED
AND ADJUDGED that the petition of J. L. Mc-

Lean, Trustee in Bankruptcy, be and the same is

hereby granted as to all of the Personal property

mentioned in the petition and order herein, and the

Company is hereby directed to return the same to

the possession, custody and control of the Trustee.

IT IS FURTHER ORDERED that the Trustee

proceed to administer and dispose of said personal

property as a part of this estate in bankruptcy in

the regular and orderly course of administration,

but that it is recognized that as to the Yarder the

same is subject to a valid conditional sales contract

in favor of the Company as Vendor to the extent

of the balance still due the Vendor under said con-

tract, as may be ascertained to be just and equi-

table."

The Trustee excepted to the judgment of this

Court, so far as ii confirms the decision of the Ref-

eree holding the agreement of purchase a valid con-

ditional sales contract, and that such contract was
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timely filed, as provided by the laws of Washing-

ton; and such exceptions were duly allowed.

The Eastern Railway & Lumber Company ex-

cepted to the judgment of this Court, so far as it

confirms the decision of the Referee, denying that

a valid forfeiture was made under the contract for

non-payment of due installments, and denying that

possession thereunder was taken by the Railway

Company, and denying that the Court was without

jurisdiction; and such exceptions were duly allowed.

Entered this 24 day of July, 1929.

JEREMIAH NETERER,
United States District Judge.

C. D. CUNNINGHAM,
CHADWICK & CHADWICK,

Attorneys for Eastern Railway & Lumber Com-

pany.

Approved as to form.

LEOPOLD M. STERN,
EDWARD F. STERN,

PRESTON, TURNER & THORGRIMSON,
Attorneys for Trustee.

[Endorsed] : Filed July 24, 1929. [4]
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[Title of Court and Cause.]

PETITION FOR APPEAL TO THE CIRCUIT
COURT OP APPEALS.

To the Honorable Judge of the United States Dis-

trict Court for the Western District of Wash-

ington, Northern Division:

Your petitioner, J. L. McLean, Trustee in Bank-

ruptcy of Green River Lumber & Shingle Co., a

corporation, the bankrupt above named, conceiving

himself aggrieved by that certain judgment entered

on the 24th day of July, 1929, in the above-entitled

proceeding, to the extent that said judgment con-

tirms the decision of the Referee holding the agree-

ment of purchase referred to in said judgment a

valid conditional sales contract, and that such con-

tract was timely filed, as provided by the laws of

Washington, does hereby petition for an appeal

from the portion of said judgment to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and prays that his said appeal may be allowed,

and that a citation may be granted directed to the

Eastern Railway & Lumber Co., commanding it to

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, to do and receive

that which may appertain to justice to be done in

the premises; and that a transcript of the record

and evidence in said proceeding, duly authenticated,
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may be transmitted to the United States Circuit

Court of Appeals for the Ninth Circuit.

J. L. McLEAN,
Trustee in Bankruptcy of Green River Lumber &

Shingle Co., Bankrupt.

By LEOPOLD M. STERN,
Attorney for Trustee.

The foregoing appeal is hereby allowed this 23

day of August, 1929.

JEREMIAH NETERER,
United States District Judge.

[Endorsed] : Piled Aug. 23, 1929. [5]

[Title of Court and Cause.]

ASSIGNMENT OP ERRORS.

Now comes J. L. McLean, trustee in bankruptcy

of Green River Lumber & Shingle Co., a corpora-

tion, the bankrupt above named, appellant, and files

this, his assignment of errors on appeal from that

portion of the judgment of this Court dated July

24, 1929, confirming the decision of the Referee

holding the agreement of purchase referred to in

said judgment a valid conditional sales contract,

and that such contract was timely filed as provided

by the laws of Washington.

I.

That the Referee in Bankruptcy erred in conclud-

ing that the conditional sales contract dated Novem-
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ber 25, 1927, between the Eastern Railway & Lum-

ber Company, as vendor, and Green River Lumber

^c Shingle Co., as vendee, was at all times a valid

and subsisting conditional sales contract as againsl

the trustee in bankruptcy; and the United States

District Court of the Western District of Washing-

ton, Northern Division, on review of the Referee's

order, erred in confirming the Referee's decision

holding the agreement of purchase a valid condi-

tional sale contract, and that such contract was

timely filed, as provided by the laws of Washington.

II.

That said order and judgment of the Referee in

Bankruptcy, and the said judgment of the District

Court on reviewr thereof, confirming same, as set

forth in Xo. 1 of this assignment of errors, [6]

was against the weight of the evidence and contrary

to law.

III.

That the Court in making such judgment held

that the conditional sale contract was valid; that it

was not a mortgage, and that the recording was

timely; whereas, the instrument was, in law and in

fact, a chattel mortgage by reason of the stipula-

tions contained therein making the instrument one

of security for indebtedness other than that arising

out of the purchase of the particular property de-

scribed in said instrument, and for the further rea-

son, that the vendor was given concurrent remedies

to repossess the property and to hold the vendee

liable for the balance of the purchase price; and
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said instrument not being acknowledged and veri-

fied in the manner in which chattel mortgages are

required to be acknowledged and verified by the

laws of the State of Washington, and not having

been filed as a chattel mortgage in the office of the

Auditor of King County, Washington, where the

property was situated, said instrument is void as a

chattel mortgage as against the trustee.

IV.

That the Court in making such' judgment held

that the contract had been timely filed, as provided

by the laws of Washington; whereas, the contract

was not filed in the office of the Auditor of King

County, Washington, within ten days after the date

of delivery of said property, as recited in said con-

tract, and, therefore, under the laws of the State of

Washington, said instrument was in fact not valid

as against the trustee in bankruptcy.

J. L. McLEAN,
Trustee in Bankruptcy of Green River Lumber &

Shingle Co., Bankrupt.

By LEOPOLD M. STERN,
Attorney for Trustee.

[Endorsed] : Filed Aug. 23, 1929. [7]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States to Eastern

Railway & Lumber Co., a Corporation,

GREETING:
You are hereby cited and admonished to appear

in the United States Circuit Court of Appeals for

the Ninth Circuit, in the City of San Francisco, on

the 23d day of September, 1929, pursuant to an ap-

peal duly obtained and filed in the Clerk's office

of the District Court of the United States for the

Western District of Washington, Northern Divi-

sion, wherein you are appellee and J. L. McLean,

as trustee of Green River Lumber & Shingle Co.,

is the appellant, to show cause, if any there be, why
the order in said appeal mentioned should not be

reversed and corrected, and why speedy justice

should not be done to the parties in that behalf, and

to do and receive that which may appertain to jus-

tice to be done in the premises.

WITNESS, the Honorable JEREMIAH NET-
ERER, United States District Judge for the West-

ern District of Washington, Northern Division, on

the 23d day of August, in the year of our Lord one

thousand nine hundred and twenty-nine.

8-2^29.

JEREMIAH NETERER,
United Slates District J udge.
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Copy received Aug. 24, 1929.

CHADWICK & CHADWICK,
Attys. for Adverse Claimant.

[Endorsed] : Filed Aug. 24, 1929. [8]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the United States District Court

for the Western District of Washington, North-

ern Division:

You are hereby requested to make a transcript

of the record to be filed in the United States Circuit

Court of Appeals for the Ninth Circuit, pursuant

to an appeal allowed in the above-entitled proceed-

ing, and to include in such transcript the follow-

ing:

(1) Judgment on review of Referee's order, filed

July 24, 1929.

(2) Exhibit, conditional sale contract.

(3) Petition for appeal.

(4) Assignment of errors.

(5) Citation on appeal.

(6) Decision of District Judge, dated July 15,

1929, (only to the following extent—pages

1 and 2, and beginning with the words iTX

think the Referee" on page 7, and ending

with the word " engagement '

' on page 8,

and the last paragraph on page 8).

(7) Praecipe.

LEOPOLD M. STERN,
Attorney for Trustee in Bankruptcy.
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Service of above praecipe admitted this 12 day

of Sept., 1929.

C. D. CUNNINGHAM,
CHADWICK & CHADWICK,

Attorneys for Eastern Railway & Lumber Co., Ap-

pellee.

[Endorsed] : Filed Sep. 12, 1929. [12]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Ed. M. Lakin, Clerk of the District Court of

the United States for the Western District of

Washington, DO HEREBY CERTIFY, that I

have compared the foregoing copies with the origi-

nal Judgment on Review of Referee's Order; Peti-

tion for Appeal; Assignment of Errors; Citation

on Appeal; Pages 1 and 2, and beginning with the

words "I think the Referee" on page 7, and end-

ing with the word " engagement" on page 8, and

the last paragraph on page 8, of Decision of Dis-

trict Judge, dated July 15, 1929; and Praecipe, in

the foregoing entitled cause, now on tile and of

record in my office at Seattle, Washington, and

that the same is a true and perfect transcript of

said original and of the whole thereof.
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WITNESS my hand and the seal of said court,

this 16th day of September, A. D. 1929.

[Seal] ED. M. LAKIN,
Clerk.

By F. W. Moses,

Deputy. [13]

RESPONDENT'S EXHIBIT No. 2.

582290

Recorded

1928 May 17 Am 10 18 Filed

Goerge A Grant Records

County Auditor ° °

TT . t^ , Wash
His DeputyF J

Vol

of

Page

Request

of

EA
M W 'gr

50cts [14]

CONDITIONAL SALES CONTRACT.
THIS CONDITIONAL SALES CONTRACT

made and entered into by and between the Eastern

Railway & Lumber Company, a corporation, of Cen-

tralia, Washington, hereinafter called vendor, and

the Green River Lumber & Shingle Company, a

corporation, of Baldi, Washington, hereinafter

called vendee

WITNESSETH: That for and in consideration

of the sum of $18,500.00, the vendor hereby agreed
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to deliver and sell to vendee, and the vendee hereby

agreed to take from, and purchase from vendor

thai certain personal property, to wit
:

One 12x17 Washington, Duplex Line Slack

Yarder #3900, F. O. B. ears, Centralia, Washing-
ion, upon the following' terms and conditions, to

wit: A credit of $6,500.00 is given on the above pur-

chase price by the receipt by vendor of one 12x14

Washington Yarder with Sky Line Drum attach-

ment, F. O. B. cars Baldi, Washington, with new

grates, a new standard haulback drum, which last

described property has been conveyed by Bill of

Sale, to vendor, and that the remaining amount due

on said purchase price, to wit: the sum of $12,-

000.00 shall be paid with interest thereon From

July 26th, 1927, at the rate of 7 per cent per annum

according to the vendee's promissory notes, bear-

ing date July 26th, 1927, and payable to vendor

or its order as follows:

$750.00 due March 1, 1928, $750.00 Due Nov. 1, 1928.

$750.00 " April 1, 1928, $750.00 " Dec. 1, 1928,

$750.00 " May 1, 1928 $750.00 " Jan. 1, 1929,

$750.00 " June 1, 1928, $750.00 " Feb. 1, 1929,

$750.00 " July 1, 1928, $750.00 " Mar. 1, 1929,

$750.00 " Aug. 1, 1928, $750.00 " Apr. 1, 1929,

$750.00 " Sep. 1, 1928, $750.00 » May 1, 1929,

$750.00 " Oct. 1, 1928, $750.00 " dun. I, 1929,

IT IS HEREBY STIPULATED A Nil

A.H.Brix) AGREED thai the vendee directs the ven-
11 F ^

liubbani) dor to ship the 12x17 Washington Duplex

Slackline Yarder to Baldi, King County, Wash-
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ington, said shipment to be made in the name of

Vendee as consignor, and the vendee agrees to pay

freight to destination.

IT IS FURTHER UNDERSTOOD that the

vendee herein warrants the following statements

to be true, that is, that said property is to be taken

M w to, and remain at Baldi, King County,

Washington, and that the vendee is a cor-

poration organized under the laws of the State of

Washington, and has its principal place of busi-

ness at Baldi, King County, Washington.

IT IS FURTHER STIPULATED AND
AGREED by and between the parties hereto that

the property herein agreed to be sold shall be at the

risk of the vendee [15] when receipted for trans-

portation, however the same may be shipped, and

all loss thereof, and damage thereto thereafter shall

be born by vendee.

IT IS FURTHER UNDERSTOOD AND
AGREED that the said vendee shall keep the prop-

erty insured against loss and damage by fire in

*^ge) an amount equal to the unpaid purchase

price hereof, and shall keep the boiler In :

sured against loss and damage by explosion in an

amount equal to the value thereof, and each of said

policies of insurance shall be made payable to ven-

dor as its interest may appear.

IT IS FURTHER STIPULATED AND
AGREED that no loss or damage, whether by fire

or otherwise, shall operate to diminish or extin-

guish the liability of the vendee to vendor here-
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under, except through the payment of insurance

as aforesaid.

IT IS FURTHER AGREED thai the legal and

equitable title to the property herein agreed to be

sold shall at all times remain in the vendor until

the purchase price thereof as evidenced by the

notes described herein, and any renewals thereof,

and all other sums owing from vendee to vendor

arising under this contract or otherwise, shall have

been paid in full and each and all of the covenants,

warrants and stipulations have been complied with,

and that such payment and compliances shall be

conditions precedent to the vesting of the title,

either legal or equitable, in the vendee.

IT IS ' FURTHER STIPULATED AND
AGREED that the notes executed by vendee shall

not be deemed a payment of the purchase price of

the property but shall be considered in connection

with, taken as a part of, and subject to the terms

of this contract.

IT IS EXPRESSLY UNDERSTOOD AND
AGREED that vendee shall pay all damage to prop-

erty suffered by it, and keep the same in first class

condition and repair, and all repairs, substitutions

and betterments made by vendee shall immediately

become the property of the vendor and subject to

the terms of this contract.

IT IS EXPRESSLY UNDERSTOOD AND
AGREED that time is of the essence of this con-

tract, and that upon the failure of vendee to make

all payments when due, ami to strictly perform

all the conditions, stipulations and warrants to be
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performed by it, then, without notice, vendee shall

be deemed to be in default, and all rights of ven-

dee in and to the property shall cease and termi-

nate and all money paid by vendee to the vendor

shall be forever held and retained by vendor as

liquidated damages and as rental for the use of

said property. And, in the event vendor demands

the return of said property to Centralia, Wash-

ington, vendor may go at once upon the premises

where said [16] property is located, remove the

same without legal process, return it to Centralia,

Page) Washington, and enforce payment of the

expense of moving cartage and transpor-

tation charges incident thereto by vendee, and all

costs and expenses incurred in collecting or trying

to collect the notes herein after the same become

due, and all expenses and transportation charges

in case the property is returned to vendor by ven-

dee shall be paid by vendee.

IT IS FURTHER STIPULATED AND
AGREED that should any person, co-partnership

or corporation become possessed of the property

through the action of vendee which is consented

to by vendor, all obligations heretofore imposed

upon vendee shall become joint and several obliga-

tions of the successor in possession to the same

extent, and in the same manner as if this contract

and the notes herein described had been originally

signed by such successor in possession, but the origi-

nal vendee shall not be relieved of any liability

under the terms of this contract.
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IT IS FURTHER UNDERSTOOD
M W AND AGREED that said property shall

be used only for the purposes for which it is de-

signed and none other.

IT IS FURTHER UNDERSTOOD AND
AGREED that said vendee shall pay all taxes and

assessments that may be levied against said prop-

erty, and all liens or incumbrances which may
hereafter be a charge hereon, and the vendor shall

not be held responsible for any repairs, consequen-

tial damages or loss resulting from defects in said

property so agreed to be conveyed, if any.

IT IS FURTHER UNDERSTOOD AND
AGREED that delivery of the property by vendor

and possession thereof, shall be taken by vendee

on the 1st day of March, 1928, PROVIDED HOW-
EVER, that should the said vendee at any time

prior to March 1, 1928, pay the sum of $2,250.00

on said purchase price, together with the interest on

the deferred payments then due, then delivery shall

be made and possession taken by said vendee at the

option of said vendee and, if said payments shall

be made as aforesaid, and delivery be made and

possession taken as aforesaid, then this contract

shall be amended to show the actual date of delivery

by vendor and the taking of possession by vender

of said personal property so sold, and vendor then

will credit vendee with a payment of $500.00 on

the note last due, and thai upon the strict perform-

ance by vendee of all the warranties, covenants

and conditions and payments herein required, the

absolute title to the property, both legal and equri-
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able, shall pass to, and vest in the vendee, free

from any right or claim whatever by vendor and

this contract shall not be assigned, transferred or

sold by vendee without the written consent of ven-

dor, and vendor agrees that when delivery of the

property herein agreed to be sold is made, it will

be in the [17] same condition as it now is, except

natural wear for use.

IN WITNESS WHEREOF, the said vendor and

vendee have hereunto set their hands and corporate

seals this 25 day of November, 1927.

[E. R. & L. Co. Corp Seal]

EASTERN RAILWAY & LUMBER COM-
PANY.
By W. H. COPPING, President,

By REID F. HUBBARD, Secretary,

Vendor.

[G. R. L. & S. Co. Corp Seal]

GREEN RIVER LUMBER & SHINGLE
COMPANY.

By A. H. BRIX, President.

By J. PETERSEN, Secretary.

Signed in presence of

:

E. L. FORON.
WESLEY HOPSON.

M. W.

State of Washington,

County of King,—ss.

I, George A. Grant, Auditor of King County,

State of Washington, and ex-officio Recorder of

Deeds, and the legal keeper of the records herein-
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after mentioned, in and for said county, do hereby

certify, the above and foregoing to be a true and

correct copy of a Conditional Sale No. 582290 as

<4' record

recorded iu this office in Vol. of Pa{

, Records of King County.

WITNESS my hand and official seal this 4 day

of February, 1929.

[Seal] GEORGE A. GRANT,
Auditor of King County, Washington.

By L. E. Whalen,

Deputy.

B 2632

Respondent's Ex. 2. [18]

l/nited States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the District Court of

the United States for the Western District of

Washington, do hereby certify that I have com-

pared the foregoing copy with the original Exhibit

(Res. Exhibit 2) in Bankruptcy No. 9152, Green

River Lumber & Shingle Co., a corporation, in tl>"

foregoing entitled cause, now on file and of record

in my office at Seattle, Washington, and that the

same is a true and perfect transcript of said origi-

nal and of the whole thereof.
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WITNESS my hand and the seal of said court,

this 16 day of September, 1929.

[Seal] ED. M. LAKIN,
Clerk.

By P. W. Moses,

Deputy. [19]

In the United States District Court for the West-

ern District of Washington, Northern Division.

IN BANKRUPTCY—No. 9152.

In the Matter of GREEN RIVER LUMBER &

SA7INGLE CO., a Corporation, Bankrupt.

DECISION.

(On Review, etc.)

July 15, 1929.

C. D. CUNNINGHAM and CHADWICK &

CHADWICK, Attorneys for Adverse Claim-

ant.

LEOPOLD M. STERN, EDWARD F. STERN,
and PRESTON, THORGRIMSON & TUR-
NER, Attorneys for Trustee.

NETERER, District Judge:

From an order of the referee sustaining a sale

agreement of a "yarder" by the Eastern Railway

& Lumber Co., to the bankrupt, a conditional sales

contract, and denying that a valid forfeiture was

made under the contract for nonpayment of due

instalments, and possession thereunder taken by

the railway company, the trustee claiming error
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in holding the agreement of purchase a conditional

sales contract with reserved title and erred in find-

ing that such contract was timely filed as provide?

by the laws of Washington, the railway company
asserting that the court was without jurisdiction

and since forfeiture was made and possession of

the property taken prior to the filing of the petition

in bankruptcy the referee erred in finding that for-

feiture was not duly made.

The contract in issue was executed November 25,

1927, and provided a consideration of $18,500.00,

$6,500.00 with the execution of the contract, $12,-

000.00 to be paid in 16 monthly instalments of

$750.00 each, beginning March 1, 1928, to be evi-

denced by 16 negotiable promissory notes, interest

on deferred payments from July 26, 1927, at the

rate of 7% per annum to be paid.

The yarder sold was to be at the risk of the buyer

when receipted for transportation; and it is pro-

vided that the legal and equitable title shall remain

in the vendor until the purchase price thereof "as

evidenced by the notes described herein, and any

renewals thereof and all other sums owing from

the vendee to the vendor arising out of this con-

tract or otherwise, shall have been paid in full,

and each and all of the covenants, warrants and

stipulations have been complied with, and that such

payment and compliances shall be conditioned pre-

cedent to the vesting of the title, either legal or

equitable, in the vendee." [20]

It is also provided that time is of the essence of

the contract and that " * * the failure of
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vendee to make all payments when due, and to

strictly perform all the conditions, stipulations and

warrants to be performed by it, then, without notice,

vendee shall be deemed to be in default, and all

rights of vendee in and to the property shall cease

and terminate and all money paid by vendee to the

vendor shall be forever held and retained by vendor

as liquidated damages and as rental for the use of

said property. And, in the event vendor demands

the return of said property to Centralia, Washing-

ton, vendor may go at once upon the premises where

said property is located, remove the same without

legal process, return it to Centralia, Washington,

and enforce payment of the expense of moving,

cartage and transportation charges incident thereto

by vendee, and all costs and expenses incurred in

collecting or trying to collect the notes herein, after

the same become due, and all expenses and trans-

portation charges in case the property is returned

to vendor by vendee shall be paid by vendee.'
1

It is further provided that the vendee shall pay

all taxes, assessments, etc., and "that delivery of

the property by vendor and possession thereof,

shall be taken by the vendee on the 1st day of

March, 1928, provided, however, that should the

said vendee at any time prior to March 1st, 1928,

pay the sum of $2,250.00 on said purchase price,

together with the interest on the deferred payments

then due, then delivery shall be made and posses-

sion taken by said vendee at the option of said ven-

dee, and if such payments shall be made as afore-

said and delivery be made and possession taken as
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aforesaid, then this contract shall be amended to

show the actual date of delivery by vendor and the

taking of possession by vendee of said personal prop-

erty so sold. * * * ."

No payment was made prior to March 1, 1928.

May 17, the yarder was loaded upon a railroad

ear at Centralia. On March 21, the shipping bill

was issued by the railroad company, accepted and

receipted by the Green River Lumber & Shingle

Co., and was thereafter shipped to Baldi, the site

of the lumber company.

Six notes were paid in full. $103.96 was paid on

the 7th note, and $500.00 credited upon another

note (Testimony, page 13). November 14, the

president, Brix, of the Green River Lumber &
Shingle Co., wrote a letter to the railway company

that he had the money ready to pay for the contract

in full, and said:

"Please send the sales contract to the Seattle

National Bank for collection. The contract is

to be endorsed to the Seattle National Bank

and the shipping receipt for the machine at-

tached as well as a receipt from the County

Auditor to show that it has been properly tiled.

The writer has worked hard to raise this money

for you and shall expect you to send in the

contract for collection as above outlined.

Kindly do this at once and oblige."

On the same day the railway company wrote to

the [21] Green River Lumber & Shingle Com-

pany at Baldi, Washington, a letter, as follows:
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"In accordance with the terms and conditions

of that certain Conditional Sales Contract made

and entered into between yourselves and the

undersigned, dated the 25th day of November,

1927, the Eastern Railway & Lumber Company,

vendor therein, because of default upon your

part heretofore committed, now demands the

return of the property mentioned and described

in said Conditional Sales Contract, to wit

:

One 12 x 17 Wash. Duplex Slack Line Yarder,

#3900.

We likewise demand that you pay all costs

in connection with the loading of the same, at

Baldi, together with any charges for freight

for shipment, and any unloading charges that

there may be in connection therewith.

'

;

On November 20, the railway company, replying

to the letter from the lumber company, said

:

" We stand on the declaration of

forfeiture heretofore given * * ."

On November 17, Mr. Brix called at the office

of the railway company at Centralia and sought

to induce the company to assign the contract and

accept all of the payments thereon in cash. This

the company declined to do and demanded that the

'

'
yarder" be delivered. Mr. Brix said, in sub-

stance, that if the yarder was to be lost to the com-

pany he was through, and in such event he would

assist in having the yarder removed. Thereafter,

and before the 23d of November, the date when the

petition in bankruptcy was filed, a representative
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of the railway company went to Baldi and inspected

the "yarder" and its relation to surroundings, and

claims that he took possession. Nothwang was the

custodian of the lumber company and had charj

of all of the property at Baldi. The representative

of the railway company, on arriving at Baldi, in-

quired for Mr. Brix, but Mr. Brix was not at Baldi,

and he was so informed. While at the "yarder"

he turned the peteocks and let the water run out,

and a day or two afterward he returned and took

off the cylinder head.

Petition in bankruptcy was filed on November

23. On December 3, a crew was sent by the railway

company to remove the "yarder," and the work

thereon was commenced on December 4. Upon the

appointment of a trustee, he advised the railway

company not to remove the "yarder"; and there-

after, by agreement of the parties, it was removed,

but the legal status was not to be affected thereby.

On the 8th of January, 1929, the trustee in bank-

ruptcy filed a petition setting forth claim to the

right of the property, and on the following day

order was issued requiring the railway company

to show cause on the 25th of January why said

property should not be surrendered to the trustee

as a part of the bankrupt's estate. In response t<»

the petition the railway company, under a general

appearance, filed its answer to the petition, denying

the right of the trustee, asserting its title under the

conditional sales contract, the forfeiture as claimed

and the removal of the property by it, and prays
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that the petition of the trustee be denied, and the

order to show cause set aside. [22]

Issues were joined between the trustee and the

railway company, and on February 5, 1928, trial

commenced before the referee. The railway com-

pany produced and examined in open court its wit-

nesses in support of its demands, and the trustee

presented witnesses, all of whom were duly sworn,

to sustain his demands. The attorneys for the rail-

way company cross-examined the witnesses of the

trustee and the attorneys for the trustee cross-

examined the witnesses for the railway company.

No objection was entered to the jurisdiction of

the court at the opening of the trial, nor during

the course of the trial. The trial concluded on

February 8, 1929, after oral argument, and the

matter was taken under advisement by the referee.

Written briefs were filed by both sides, and on the

22d day of March following, the referee rendered

his decision in writing upon the issue presented, a

copy of which was delivered to each of the contend-

ing parties, and the original filed in the record of

the proceedings in the case.

On the 22d day of April following, the railway

company in writing moved the Court for "an order

of dismissal of the petition of the trustee
*

for the reason that this Court is without jurisdic-

tion to determine the title to said property

. This motion is based upon the records

and files herein."

Formal order was entered by the referee on the

14th day of May, 1929. After the decision and
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before the entering of the formal order upon the

petition, an offer of $12,000.00 was made for the

"yarder." The referee found that $6,896.04 was

unpaid on the contract; that no valid forfeiture

was made; that the attempted removal was wrong-

ful; that the trustee was entitled to have the prop-

erty returned, and that it should he sold and out

of the proceeds the amount due upon the sales eon-

tract should be paid to the railway company.

It is not material whether the proceeding was by

petition for a summary order or plenary suit by the

trustee where the bankruptcy court would have

jurisdiction, if the parties appear and a full hearing

on the merits is had, the bankruptcy court has juris-

diction to determine such issue by consent of the

defendant. If a general appearance, answering the

trustee's petition, defending on the merits without

raising any objection to the jurisdiction of the court

or referee, is consent, the contention of the railway

company is writhout merit. Remington on Bank-

ruptcy (3d Ed.), Vol. 5, Sec. 2197, p. 287, says that

appearance without objection and submission of the

issue to the referee is consent. And the same vol-

ume, Sec. 2198, page 289, says:

"Failure to object to the jurisdiction of the

referee until an adverse decision on the merits

also is a consent."

And after consent to the jurisdiction it is too late

to object to the jurisdiction (Id. Sim-. 2203, p. 294 ).

To the same effect is Black on Bankruptcy
I Lth

Ed.) Sec. 839, p. 1034. Answering generally to
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the merits of the controversy without objection will

be deemed a consent, but appearing and defending

after objection is made, preserves the objection to

the jurisdiction. To the same effect is Collier on

Bankruptcy, Vol. 1, Sec. 23, pages 761, 762. In Re
Eiler's Music House, 274 Fed. 330; 47 A. B. R. 183,

Judge Gilbert for the Circuit Court of Appeals,

said : [23]

"The proceeding in the district court, al-

though it was denominated a summary pro-

ceeding, was in fact a plenary suit.

It is clear therefore that the appellant has had

its day in court. The petition contained all

the essential averments of a bill in equity.

The answer set forth all the defenses which

could have been alleged in an answer in equity.

The defendant had ample opportunity to pre-^

sent its contentions and all its evidence to sus-

tain them. It availed itself of that oppor-

tunity. The merits of the controversy were

determined in a court and in a plenary pro-

ceeding, in which all of the substantial rights

of the appellant were safeguarded, and it has

had its remedy of appeal to this Court upon

the merits of the controversy."

In Re Federal Contracting Co., 212 Fed. 686; 32

A. B. R. 381, a matter of like import, the decision

of the referee was affirmed and appeal taken to the

Circuit Court of Appeals. Judge Kohlsaat, for the

Court, said:
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"On the hearing of the appeal herein, ap-

pellant orally urged upon the Court the qiu

tion of the right of the trustee to bring and

maintain this cause in the district court, for the

reasons (1) that the district eourl had no juris-

diction over the subject matter of this suit

under the decision of the Supreme Court in

Harris vs. First Nat. Bank, 216 U. S. 382.

With regard to this objection it suf-

fices to say that appellant's answer to the merits

and its acts in contesting the merits during the

pendency of the suit, amounts beyond question

to a consent to such jurisdiction. Whether

under the clauses 23a and 23b, construed to-

gether with clause 70e as amended in 1903, con-

sent to jurisdiction of the district court is re-

quired need not therefore be considered."

To the same effect is Operators Piano Co. vs.

First Wis. Trust Co. (C. C. A. 7th Cir.), 283 Fed.

904; 49 A. B. R. 545. In First State Bank of

Crook vs. Fox, 10 Fed. (2) 116; 7 A. B. R. (N. S.)

(C. C. A. 8th Cir.), in effect it was held that ap-

pearing without objection, answering to the merits,

and submitting the issue without objection to the

referee, is consent. To the same effect is In Be

Latex Drilling Co., 11 Fed. (2) 373; In Re Rock-

ford Produce & Sales Co., 275 Fed. 801.

The railway company's assertion that jurisdiction

in this case is controlled by Louisville vs. Commin-

gor, 184 U. S. 18, is not persuasive. The Tacts are

entirely dissimilar in that objection was made after

the cause was referred to the referee and before the
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testimony was concluded, and the Supreme Court

in Harrison, Trustee, vs. Chamberlain, 271 IT. S. 191,

supports the jurisdiction of the referee upon the

facts disclosed.

There is no "adverseness" in the claim apparent.

The claim is merely colorable and on its face made

in bad faith without legal justification. May vs.

Henderson, 268 U. S. Ill, was quoted with ap-

proval by the Supreme Court in Harrison vs.

Chamberlain, supra. [24]

The disclosed facts upon which there is no con-

troversy show that as a matter of law the adverse

claim is merely colorable. The letter of November

14 declaring forfeiture did not of itself place the

possession of the "yarder" in the railway company.

The manager of the railway company testified that

Brix, the president, delivered possession. This,

Brix denied. The only act of possession disclosed

is the testimony of Mr. Agnew (Trans. 30-31) that

after the conversation with Brix on the 17th of

November, before the 23d he went to Baldi where

the plant of the bankrupt was located, to see the

shape the machine was in, and opened the petcocks

and raised the valves in case of freezing. And a

day or two afterwards returned and took off the 4

cylinder head. Nothwang was the custodian of

the company. No declaration of possession was

made to the custodian or anyone else, or any act done

which would indicate that exercise of control. No
person was placed in charge of the "yarder" and it

remained in the same status and condition in exclu-
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rive control of Nothwang until after the petition

in bankruptcy was filed.

Brix testified that be did not deliver possession.

but that bis only statement was that it' the company

was going to lose tbe "yarder" he would assist

the vendor in removing it from the premises, as

he indulged the hope that be would yet be able to

persuade the vendor to assign the contract and re-

ceive its payment in full in conformity to arrange-

ment made with the bank.

The court had jurisdiction (1) by reason of con-

sent in appearing without objection, answering to

the merits, submitting its proofs and contending

in argument for a favorable decision, and the ob-

jection made 30 days after the final decision of the

referee, although made before entry of the formal

order, is not timely, and (2) because the "yarder"

has not been reduced to possession by the railway

company at the time that the petition in bankruptcy

was filed, and the trustee's right upon appointment

and qualification vested from that date.

I think the referee was right in holding the con-

ditional sales contract valid. It was not a mort-

gage. The payment of the sums required under

the contract all related to payments for the "yarder"

and taxes and assessments against it, except the

word "otherwise" employed, which must be held

to have been inadvertent and clearly not within the

intent of the parties, since there is no other in-

debtedness required to be paid under the contract

to which it is limited, except the consideration Eor

the "yarder" and the taxes and assessments pro-
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vided for in the contract, and which are a just

obligation by its terms.

The recording, I think, was timely. The statute

provides that it must be filed for record within ten

days after delivery of the property. It was filedf

simultaneously therewith. The fact that the con-

tract recited that delivery shall be made on March

1st is immaterial. No person could have been or

was misled because no credit could have been ex-

tended on the basis of the "yarder" since it was not

in possession, and as soon as it was in possession

the contract was filed. The cases cited by the trustee

are clearly distinguishable from the facts in this

case in that possession was in the vendee, when it

could have been used as a basis for credit. Exami-

nation of the record would show^ that possession was

acknowledged at a given date and would also show

that the contract was not filed within the statutory

period and possession in the vendee, and under

the statute was therefore void. The debtor having

acknowledged the possession from a given date, was

not permitted to deny, to the detriment of creditors

in good faith, his own solemn engagement. [25]

Forfeiture without notice was futile, as accept-

ance of the partial payment of $103.96 on the 7th

note and $500.00 credit extended on another note

waived the strict "time essence" provision. The

fact that other notes were due at the time forfeiture

was attempted is not controlling since the provision

could not be revived after having been by conduct

waived. That this provision was waived is affirmed

by the conduct of the parties, Brix endeavoring to



vs. Eastern Railway dk Lumber Company. 37

raise the money and the railway company appar-

ently lending encouragement. Not until Brix had

succeeded in raising not only the default payment.-,

but the total amount due under the contract, wa.-

forfeiture attempted. Nor is it controlling that

upon the record the railway company did not know

that Brix had raised the money, and on the day

that Brix notified the railway company that he

was ready to pay the contract in full upon assign-

ment of the contract, it sent its letter of forfeiture.

Forfeitures are not favored in law, and the con-

tract and acts of the parties with relation thereto

must be strictly construed, and from the disclosures

the forfeiture may not be sustained; and this is

in harmony with good conscience.

Without discussing, analyzing or distinguishing

the various cases cited by the several parties, or

extending this decision, upon surrender for cancel-

lation to the referee the notes referred to, the

formal order of the referee on the 14th of May, 1929,

will be affirmed.

NETERER,
United States District Judge.

[Endorsed] : Filed Jul. 15, 1929. [26]
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[Title of Court and Cause.]

PRAECIPE FOR ADDITIONAL TRANSCRIPT
OF RECORD.

To the Clerk of the United States District Court,

for the Western District of Washington,

Northern Division:

You are hereby requested to make additional a

transcript of the record to be filed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, pursuant to an appeal allowed in the above-

entitled proceeding, and to include as supplemental

to that part of the record directed to be transmitted

to said Court of Appeals the following:

1. The entire decision of the District Judge

dated July 15, 1929, beginning with and including

page 1 of said opinion and including and ending

with page 8 thereof.

2. The decision of the Referee in Bankruptcy

from which appeal was taken to the District Court,

and the whole thereof.

C. D. CUNNINGHAM,
CHADWICK & CHADWICK,

Attorneys for Adverse Claimant, Eastern Railway

& Lumber Co.

Service of the above praecipe admitted this 21st

day of September, 1929.

LEOPOLD M. STERN,
Attorney for Trustee in Bankruptcy.

[Endorsed] : Filed Sep. 21, 1929—12 M. [27]



vs. Eastern Railway & Lumber Company. 39

CTnited States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the District Court of

the United States for the Western District of

Washington, do hereby certify that I have com-

pared the foregoing copy with the original Prae-

cipe and Decision in Bankruptcy No. 9152 (De-

cision of Referee omitted under instruction of coun-

sel) in the foregoing entitled cause, now on file and

of record in my office at Seattle and that the same is

a true and perfect transcript of said original and of

the whole thereof.

WITNESS my hand and the seal of said court,

this 24th day of September, 1929.

[Seal] ED. M. LAKIN,
Clerk.

Bv F. W. Moses,

Deputy. [28]

[Endorsed] : No. 5957. United States Circuit

Court of Appeals for the Ninth Circuit. Green

River Lumber & Shingle Company, a Corporation,

Appellant, vs. Eastern Railway & Lumber Com-

pany, a Corporation, Appellee. Transcript of Rec-

ord. Upon Appeal from the United States Dis-

trict Court for the Western District of Washington,

Northern Division.

Filed September 23, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit,




